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Pension Options on Divorce
When it comes to arranging a divorce, it is vital to consider your personal circumstances in order to
achieve the best outcome. Splitting pensions in the correct way can provide a powerful planning
opportunity.
Generally there are three options when it comes to splitting your pensions - Attachment Order, Pension Sharing Orders
and Oﬀsetting. Each functions in a diﬀerent way and are summarised below:
Attachment Order
An attachment order (an earmarking order in Scotland), is eﬀectively deferred maintenance. A specified percentage
of pension benefits must be paid to the ex-spouse when the member starts to draw their benefits. This is the least
commonly used option, as it prevents a clean break between spouses.
Potential problems include:
• Pension benefits could be deferred indefinitely - ex spouse may receive nothing.
• Income is taxed on the scheme member, which means more tax could be paid.
• Entitlement is lost upon remarriage
Pension Sharing Order
Unlike an attachment order, a pension sharing order allows a clean break between spouses. The way this is achieved
is by oﬀering independent scheme membership to the ex-spouse to retain their share of benefits within the current
scheme. They must also be oﬀered a transfer value to a scheme of their choice.
In practice this means that you could have a 50/50 split of pension benefits, or any proportion of choosing. This allows
both parties to have pension provision, in their own name, taxed on their own marginal rate and allows them the
choice of when to draw benefits.
Oﬀsetting
This involves taking the value of the pension benefits and including them in the total value of the matrimonial estate
to be divided on divorce. The pension value is then oﬀset against other assets. An example of this:
A pension member is getting divorced. The member has a pension worth £150,000 and the family home is worth
£200,000 (with no mortgage). There are no other assets or liabilities. Therefore the total assets are worth £350,000.
If the courts awarded each party a 50% settlement, this would result in a value of £175,000 for each party:
• the spouse would get £175,000 of the equity of the home
• The member would keep his pension of £150,000 and get £25,000 of the home value.
This allows a clean break and can often prevent the sale of the ex-marital home if this is not the desired outcome.
Impact on Lifetime Allowance
When it comes to deciding how you will split your assets, having a clean break and access are not the only
considerations. If close to or above the Lifetime Allowance, many business owners will opt to give away a proportion of
their uncrystallised pension benefits. This allows them to regain a proportion of their lifetime allowance.
This is a valuable planning opportunity because it will allow them to continue to extract profit from their business, using
employer pension contributions. It will also allow them to retain other assets which are already outside of their pensions
and potentially avoid having to give away any of their company shares.
Clearly this area can become quite complex and therefore specialist financial and legal advice is needed.
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Protect your business with a Pre-Nup
by Francesca Davey, Nockolds
Divorce can put your business at risk.
Business owners are increasingly requiring shareholders to have a nuptial agreement, and including divorce provisions in
a shareholders agreement to minimise this risk. The pre-nup is particularly useful in cases of: succession planning in a
family business; a significant shareholder being or getting married; or where one spouse is an owner and the other is an
employee.
Marriage can create or alter beneficial interest in a spouse’s business in unintended ways. Even if no interest exists, on
divorce, a court can still look at whether business assets should be used to meet needs, or shared equally between
spouses.
Crucially, a spouse’s debts will be accounted for, and could indirectly put a shareholding at risk. Meeting needs and
sharing, in this context, might mean the transfer of all or part of a shareholding, or sale in order to release funds for a
cash payment. Cash held in a business is also at risk, as a liquid asset readily available to meet a spouse’s needs.
While these issues remain unresolved during divorce proceedings, the eﬀect on the business could be severe, with
uncertainty impacting value, disrupting employees, or possibly freezing of accounts, and ultimately the sale or transfer of
a shareholding.
Requiring shareholders to have a clear nuptial agreement in place will avoid this uncertainty.
A nuptial agreement defines which assets are non-matrimonial, and what is joint property capable of division on divorce.
Whether one or both spouses are involved in the business the nuptial agreement defines their shareholdings now and on
divorce, what appreciation of value is non-matrimonial, what happens to a spouse’s employment on divorce, how
employment or contribution to family life aﬀects their share of the business’ value, and whether divorce triggers a
succession plan.
These provisions can be mirrored in a shareholders agreement but cannot be enforced over matrimonial claims by one.
While a nuptial agreement is not currently binding over a family court, a Judge will uphold its terms provided they are fair
and it adheres to certain formalities, such as requiring both parties to take independent legal advice.
Nuptial agreements can be made up to 28 days before marriage (pre-nup), or any time during the marriage (post-nup).
This means one should be considered when marrying, when entering a business together, or when one or other spouse
embarks on a new enterprise.

What happened in the markets
As more and more people got vaccinated, world stocks had their best week since
November last year. Although new strains of COVID-19 are concerning, the fight
against the pandemic seems to be on the front foot.
Early data from Israel, for example, suggests that cases and hospitalisations are
falling among vaccinated groups. The country is leading the way on jabs and its
success is a cause for hope.
Markets were also steadier after the GameStop aﬀair seemed to lose steam. The
swings in GameStop’s share price, caused by an online army of amateur traders, had
caused wider market ripples in late January. But as the stock settled in early
February, the noise around the issue seemed to be subsiding.
Figures also showed that there was a modest amount of job creation in the world’s
largest economy over the last month which helps to set an optimistic tone for 2021.
Past performance is not indicative of future performance.
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